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Meanwhile, in December 2003, Florida’s Fourth District Court of Appeal, in
Thyssenkrup v. Lasky, held that allowing the admission of evidence of the excess discharged by
Medicare payments has the effect of “provid[ing] an undeserved and unnecessary windfall to the
plaintiff.” 868 So.2d 547, 550 (Fla. 4th DCA 2003)(rev. dismissed 873 So0.2d 1225)(quoting
Florida Physicians Ins. Reciprocal v. Stanley, 452 So.2d 514 (Fla. 1984)(emphasis added).

The Thyssenkrup ruling was narrowly directed at the admissibility of higher charges by a
provider after Medicare payments have been accepted in full satisfaction of the charge. The
court reasoned, citing Florida Physicians Ins. v. Stanley, that governmental or charitable benefits,
such as medicare, should be admissible for the jury to consider in determining the reasonable
cost of necessary future care. 1d.

Notably, the Thyssenkrup court declined to expressly rule on whether its opinion applied
to HMO contracts and, to the extent that its opinion could be interpreted to apply to HMO
contracts, certified conflict with Goble to the Supreme Court. 1d. at 551, fn 1. On April 26,
2004, the Supreme Court of Florida, apparently seeing no conflict between Thyssenkrup and
Goble, dismissed review. 873 So.2d 1225.

Later, in April 2005, the Florida Supreme Court affirmed the Second District Court of
Appeal and agreed that “[c]ontractual discounts negotiated by an HMO fall within the statutory
definition of collateral sources subject to setoff.” Goble v. Frohman, 901 So.2d 830, 835 (Fla.
2005). Specially concurring, Justice Lewis explicitly opined that “[a]t common law a wrongdoer
was responsible for the total damages caused to an injured party, which would include the
reasonable value of any medical services rendered, regardless of whether the injured party
actually paid for or received payment for some of the damages from collateral sources . . . cases
involving Medicare or Medicaid address totally different statutory circumstances.” 1d. at 835-36.
Judge Lewis further opined that “recent Medicare and Medicaid concepts are purely statutory
programs which have artificially established the reasonable charges for which recovery may be
made.” 1d.

Typically, the Defendant seeks to introduce evidence and testimony that Plaintiff’s
medical bills are unreasonable because her doctors have accepted payments from an HMO for
substantially less than their original charges.

Pursuant to Goble the Plaintiff is entitled to introduce evidence of all medical bills and
the Defendant is entitled to a post verdict set-off for collateral sources. Moreover, the Defendant
should not be entitled to set-off damages recoverable that could have been paid by an HMO for a
lesser amount. See Grell v. Bank of America Corp., 2007 WL 1362728, *3 (M.D. Fla. 2007).
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SUBMIT YOUR PHOTOS TO SIDEBAR!
We welcome you to submit your photos taken of members around town or at
FMCBA events. To submit your photos, please send them to Byrnes

Guillaume at: bquillaume@go.com

JOB OPPORTUNITIES

ASSOCIATE POSITIONS AVAILABLE

Please contact Christopher Rush, 561-369-3331, if you are interested in applying for an associate position
in Boynton Beach in the area of Employment or Personal Injury.

Richman Greer is seeking a 1-3 year commercial litigation associate for its West Palm Beach office and a
3-5 year commercial litigation associate for its Miami office. Candidates should have a strong academic
background and federal court experience.

SAVE THE DATES

April 2010

Friday, April 16, 2010
General Body Meeting
E-board Elections

and

CLE: “"Road To The Bench”
Courthouse Library

Noon
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